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TORRUELLA, Chi ef Judge. On April 24, 1997, a federal grand

jury returned athree-count indictnment charging Joseph A. Charl es,
El i zabet h Ahart, and Reynard Mason wi th vi ol ati ons of vari ous f eder al
narcotics and firearns | aws. After unsuccessfully litigating a notion
to suppress all evidence arising out of a wiretap authorized by a

Massachusetts court, see United States v. Charles, No. 97-10107- PBS,

1998 WL 204696 (D. Mass. Jan. 13, 1998), Ahart and Charl es entered
conditional pleas of guilty. On July 17, 1998, after hol ding an
evidentiary hearing to determ ne the nature of the narcotics, the
district court sentenced Ahart and Charles to 168 nonths of
i nprisonment. This appeal followed.!?

For the reasons stated below, we affirm

BACKGROUND

The district court aptly sunmmari zed the facts inthis case.
Seeid. at 1-5. W seenoneedtoduplicatethat effort. Accordingly,
we reiterate the district court's findings of fact largely verbatim

| . State Crinminal Investigation and Proceedi ngs

A. An_Overvi ew

From 1992 t hrough 1995, the Massachusetts State Police
conduct ed an i nvesti gati on of individuals basedinthe Gty of Brockton
who wer e suspect ed of engaging inthe distributionof |arge quantities

of crack cocaine. On July 24, 1995, the policeinitiated a state-

! Reynard Mason is not a party to this appeal.
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court-aut horized wiretap onthe tel ephone | ocated at 21 Field Street,

asinglefam |y honme in Brockton where def endants Charl es and Mason
were residing. Aweek-long w retapinvestigationyieldedover 800
interceptions, the mpjority of which pertainedtothe purchase and
di stributionof crack cocaine. As aresult of information gl eaned from
the wi retap, state police executed consecutive search warrants at 21
Field Street and 26 Al l en Street, the Brockton apartnent of def endant

Ahart. Fromthe latter search, the police seized approxi mately 221
grans of cocai ne base, drug paraphernalia, an Uzi rifle, amunition,

and $1,576 in U. S. currency. |In August of 1995, a state grand jury
i ndi cted Charl es, Ahart, and Mason on vari ous state drug and firearm
of f enses.

B. Wretap Warrant and Order

On July 18, 1995, the Pl ynouth County Di strict Attorney's
Office secured aut hori zati on froman associ ate justice of the Superi or
Court (Cowin, J.) tointercept communi cations into and out of 21 Field
Street. The applicationfor thewretap warrant was submttedwth a
fifty-page affidavit of State Trooper Ant hony Thomas, whi ch formed t he
basis of the court's probabl e cause determ nation that narcotics
transacti ons wer e bei ng conduct ed by way of the tel ephonelineintothe
hone.

I nadditionto the nanmed targets of the investigation, the

application sought perm ssionto intercept the calls of defendant
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Charl es's attorney, John W Kel | ey, though not hi ng i nthe acconpanyi ng
af fi davit suggested that Kel |l ey was suspected of crimnal activity.
Accordi ng to Trooper Thonas, he tol d Judge Cowi n t hat t he application
was unusual inthat it sought tointercept phone calls between Charl es
and Kelley in order to determ ne whether the conversations were
privileged.

The July 18 court order asinitially drafted contained a
M ni m zati on Noti ce which prohibitedtheinterceptionof "privileged
conmuni cations.” | naccordance with the wi retap application, however,
it also provided that if any conversations with John W Kel |l ey of
Brockt on were intercepted, the police couldIlistenfor 30 secondsto
det er m ne whet her the contents were privileged; if the wi retap nonitor
on duty determ ned t hat t he comruni cati ons were not privileged, the
i nterception woul d be all owed to conti nue "an addi ti onal 30 seconds,
unl ess and unti |l the conversations becone privileged," at whichtine
the nonitoring would cease.

On July 21, three days after issuingthe order, the state
j udge sua spont e anmended her order. The "Amended M ni m zation Notice"
el i mnated the 30-second wi ndowthat all owed the policeleadtineto
det ermi ne whet her the content of a phone call was privileged and
specifically prohibited the interception of comruni cations with

Attorney Kelley. The order read as follows:



The of ficers executing this warrant shall not

i nt ercept any conversati ons bet ween persons at

the target tel ephone and i ncom ng cal |l ers whom
the officers know, or have reason to believe,

have an attorney-client relationshipwththe
person to whomt hey are speaking. This order

shal | incl ude any tel ephone conversati ons bet ween
At t orney John W Kel | ey of Brockton and Joseph A

Charles, if theintercepting officers know or

have reason to believe the speaker is the said
Attorney Kell ey. There shall be nointerception
of outgoingtelephonecallsto. . . theoffice
nunber of Attorney John W Kelley .

The anended order contained no information regarding Kelley's
residential telephone.

C. | nt ercepted Phone Calls

The wiretap ran fromJuly 24, 1995 to July 30, 1995. At
issue inthis appeal are the events of July 29. Trooper Paul Petrino
was the sol e officer onnmonitoring duty inthe State Police M ddl eboro
barracks fromm dni ght on Friday, July 29 until 8 AM the foll ow ng
morni ng. Petrino had experience in nonitoring wiretaps and in
narcoti cs i nvestigati ons general |y, but had not pl ayed any part inthe
Charl es i nvestigation prior toJuly 28, 1995.2 | nstead, he had been
assigned to a highly publicized and i ntense i nvestigationinvolvingthe

mur der of a state trooper.

2 There is sone confusioninthe record regardi ng whet her Petrino
served as anonitor onJuly 28 as well as July 29. The governnent's
trial brief stated he was a nonitor only once, on July 29; however,
both the duty | og and testi nony before the district court indicated
that Petrino served on July 28 as well.
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As required of all nonitoring officers, Petrino signedthe
m nimzation order on July 25, 1995, when he was first assigned
nmonitoring dutiesinthis case. He didnot, however, re-sign or revi ew
the order prior toJuly 28 or July 29, when he actual | y began wor ki ng
onthis case. Prior tohis nonitoring assignnent, Petrino had never
di scussed the particul ars of the Charles investigationwth Trooper
Thonmas, the officer in charge of the wiretap; nor did he have any
know edge of any rol e Attorney Kell ey playedintheinvestigation,
i ncl udi ng any suspi ci ons har bored by Thonas of Kel |l ey' s i nvol venent .
Specifically, Petrino had no know edge t hat Kel | ey had been i ncl uded i n
the original mnimzation order and was | ater renoved by amendnent ; and
he had no recollection of ever having net or spoken with Kelley.?3

At the evidentiary hearing, Trooper Petrino expl ai ned t he
process of howcalls were nonitored fromthe M ddl eboro |i stening post
insone detail. For each call made to and fromthe 21 Field Street
t el ephone | i ne, the nonitoring equi prent woul d di spl ay t he nunber t hat
was di al ed and begi n recording. Upon a determ nationthat acall was
non-privileged, nmonitors would enter information into a conputer
identifying the parties, nature, and substance of each call inorder to

create alogof all interceptions. Upon a determ nationthat a call

3 Kelleytestifiedat the state suppression hearingthat he had "net"
Petrino prior to the date of the hearing. VWhen pressed on
cross-exam nati on, however, Kell ey adnm tted to having no specific
menory of ever being introducedto Petrino or ever having directly
spoken to Petrino in any capacity.
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was a privil eged conmuni cati on, nonitors were instructedto mninm ze
the call by turning the tape off, signifiedinthelog by the notation
"TTO' (Turn Tape Of). Inthe event that a series of calls were nade
inrapidsuccession, or when the noi se of the pen register nade it
difficult to hear the conversations, nonitors wereinstructedto jot
down t he gi st of each of thecalls inhandwitten notes and | ater pl ay
back the tapes to nake conplete entriesintothelog. Mnitors were
al soinstructedto contact Trooper Thomas directly uponintercepting
any i ncrimnating phonecalls.* Wiiletwo nonitors were ordinarily
assigned to the |istening post on any gi ven shift throughout the course
of the wiretap, Petrino served as the |lone nonitor during his
ei ght - hour shift on July 29 because al | ot her | awenforcenent personnel
wer e needed t o execut e t he search warrant that was anti ci pated for t hat
ni ght.

Wthinthe first two hours of his shift, between 1: 20 and
1:55 A M, Petrinointercepted seven calls inquick succession; these
call s mainly invol ved Mason reassuring cal l ers that Charl es woul d soon
be returning honme froma short tripto NewYork City. This period was
followed by a fifty m nute break wi t hout any i ncom ng or out goi ng

calls. Fromapproximately 2:46 A.M, upon returning home fromhis

4 That a call was designated incrimnating versus nonincrim nating
woul d be reflected in the | og by the notations "I" or "N." O her
columswithinthelogreflect thetimethe call was di al ed, t he nunber
di al ed, and whet her the call was i ncom ng or out goi ng, signified by the
notations "I" or "QO"
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trip, Charles made a series of six calls withineight mnutes. During
the first of this series, Petrino'sentriesinthelogreflect Charles
reportingtoanunidentifiedmle, "it was a good ni ght got 6 keys, "
i nqui ring "hownuch to bring," andinstructing hi mto call his "boy"
and have hi mbring "12 g's." This series of calls and the previ ous
seri es had been in such rapid succession that Petrino had to pl ay back
the tapes to nake hislog entries. Petrinoinmmedi ately paged Thonas
and informed himof the incrimnating interception.

At approximately 3:12 A .M, the police entry t eamexecut ed
a search warrant at 21 Field Street. Expectingto findthe cocaine
referredtointheinterceptedcalls, the police found no drugs at all,
recovering only a handgun and $4, 500 i n cash froma car regi steredto
def endant Ahart. Charles was not arrested and the police left the
prem ses just before 5:00 A M Becauseit was adry run, Thomas tol d
Petrino that the phones were likely to be active. The primary
obj ective was to identify the | ocation of the narcotics.

| mredi ately followi ng the search, from4:59t05:05A M,
Char | es made a series of five phone calls relatingthe events that had
just taken place. Petrino describedthis six mnute nonitoring period
as "extrenmely busy.” At 5:05 A M, Charl es di al ed a nunber t hat was
neither listedinthe anmended m ni m zati on noti ce nor known t o Tr ooper

Petrino. When a nman answered, Charles said, "Hello, M. Kelley, I'm
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sorry for calling the house solate. Thisis Joseph. Yo, | got sonme
probl ems, man." Describing the police search, he continued:

M. Tony Thomas and them just ran up in ny

fucking house. . . [t]hey ain't found not hing,

t hough. The only thing they found was a firearm

but he didn't charge newith that. But he took

my nmoney out of the trunk of ny car.

The conversation | asted approxi mately four mnutes. Charles
and Kel | ey di scussed the possi bility of recoveringthe seized noney in
court on Monday and sui ng the police, and the two agreed t o speak agai n
after the weekend. As the call was being recorded, Petrino did not
hear the words "M . Kell ey" and did not m nim ze the conversati on.
Fol | owi ng st andard procedure for the i nterception of nonprivil eged
calls, Petrinoinitially jotted down notes and | ater pl ayed back t he
t ape several times to enter into the conputer the substance of the
conversation and other pertinent information. "M. Kelley" was
Charl es' attorney, John W Kell ey, so naned inthe m ni mzation order.
The call was to Kelley's home in Easton rather than his office in
Br ockt on.

Upon conpl etion of his shift at 8:00 A M, Petrino went hone
and went to bed. Accordingto his testinony beforethe district court,
he was oblivious to the fact that he had failed to conply with t he
wi retap order. Later that norning, Thomas returned to the M ddl eboro

barracks to check thelog fromPetrino' s shift. Thomas testifiedthat

inreview ng Petrino' s entries, he noticedthe 5:05interception, and
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t hat Charl es had spoken with "a rmal e nanmed Kel | ey." Thomas recogni zed
t hat t he nunber di al ed was an East on nunber and knewt hat Attorney
Kel | ey resi ded i n Easton. Upon traci ng the nunber and verifyingthat
it was i ndeed t he hone t el ephone |i ne of Attorney Kell ey, Thonmas cal | ed
Petrino at hone to i nquire about the intercepted phonecall. Wile
Petrinorecalledtheinterception, Petrinotold Thonmas he di d not know
t hat the person heidentifiedinhislogas "amale named Kel | ey" was,
infact, Charles' attorney, John Kell ey. Thomas believedit was a good
faith m stake.

Thoras i mredi at el y i nformed hi s supervi sor, Sergeant Nagl e,
of theinterception. Nagle was |ocated at the listening post at the
time hereceivedthe call fromThoms, and responded to t he news by
writinginlarge script across the chal kboard inthe nonitoringroom
"No Attorney Calls."” Thomas al so notified his commander, Lt. Bruce
Gordon, whointurnnotifiedthe case prosecutor on Sunday, July 30,
after the wiretap and i nvestigati on had been term nated. Thomas's
actions conformed wi th the Amended M ni m zati on Noti ce, which required
that "[a] ny i nadvertent interception of a privil eged comuni cati on nust
be reported forthwithto the officer in charge, Trooper Anthony E.
Thomas, Jr., and the supervi si ng Assistant District Attorney, Geline W
WIlliams." The police did not informthe Superior Court of the
viol ation of the m nimzation order because they bel i eved t hey wer e not

required to do so once the wiretap term nated.
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That sane day, subsequent to the interception of the
conver sati on bet ween Charl es and Kell ey, the policeintercepted two
i ncrimnating conversations between Charl es and Ahart at approxi mately
9:24 A M and 9: 55 A M, whichresultedinthe execution of the All en
Street search warrant and t he subsequent arrests of defendants Charl es,
Ahart, and Mason. AlIl subsequent, post-arrest calls to Kell ey and
ot her counsel were properly mnimzed.

1. Federal Crim nal Proceedings

A. Disnmssal of the State Court Indictnent &l nitiation of
Federal Proceedi ngs

The def endants wereinitially indicted by a Plynouth County
Grand Jury i n August 1995 for narcotics-rel ated of fenses. On March 18,
1997, after a hearing,® an associate justice of the Superior Court
(Del Vecchi o, J.) issued a nenorandumand order suppressingtheentire
wi retap and al | physi cal evidence derived t herefrombased on Trooper
Petrino' s interceptionof the July 29, 1995 privil eged Charl es/ Kel | ey

phone call. See Commonwealth v. Charles, Nos. 96995-96997,

96998- 97000, slip op. at 13-14 (Plynouth Super. Ct., Mar. 18, 1997).
The state court found that "t he governnment deli berately attenptedto
intercept a private comuni cati on between Kel | ey and Charl es i n direct
contravention of the attorney-client privilege" andthat "inlight of

thi s finding, an across-the-board suppression of all evidence derived

> The transcript of that hearing was subnittedtothe district court
and is part of the record in this case.

-13-



fromthewretapis appropriate.” |d. at 13. On March 19, 1997, the
Commonweal th filed a notice of appeal.

That sane day, the Plynouth County District Attorney's Ofice
contactedthe United States Attorney's Oficetoreviewthe casewth
t he Federal Bureau of Investigation (FBI) for possible federal
prosecution. The United States Attorney's O-fice decidedto file
f eder al charges based upon the FBI's reconmendati on and t he fol | owi ng
factors: (1) thelarge quantity of drugs all egedly involved; (2) the
danger ous nature of crack cocai ne; (3) the | arge nunber of unindicted
menber s of the suspected drug organi zati on, as i ndi cated by i ntercepted
phone conversations; (4) the defendants' all eged use of firearns,
i ncludi ng an Uzi sem -automatic firearmw th an obliterated seria
nunber; (5) the crimnal records of def endants Ahart and Mason; (6)
def endant Mason's apparent propensity for viol ence; (7) evidence t hat
t he drug conspi racy dated back to at | east 1992; (8) the broad scope of
t he enterprise, including evidence of a drug supplier in NewYork Gty
and confederates in Boston and Brockton; (9) the |ikelihood that
def endant s woul d continue to engageindrugtraffickingif acquitted on
state charges; and (10) the significant probl ens t hat Brockt on had
suffered inrecent years due to narcotics trafficking and rel ated
vi ol ence. John Wudenberg, a Special Agent with the FBI, saidthat the
possibility of a New York supply connection for the crack was

particularly significant.
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On March 21, 1997, a federal magi strate i ssued conplaints
char gi ng def endants Charl es, Mason, and Ahart with conspiracy to
di stri bute cocaine base in violationof 21 U.S.C. § 846 (Count 1);
chargi ng Charl es and Ahart with possessi on of cocai ne base with intent
todistributeinviolationof 21 U.S.C. § 841(a)(1) (Count 2); and
charging Ahart with being a felon in possession of a firearmin
violationof 18 U . S.C. §922(g)(1) (Count 3). Agrand jury indictnent
foll owed on April 24, 1997. The Commonwealth termnated its
prosecution by filing a Notice of Nolle Prosequi.

B. Appellants' Mtions for Suppressionof the Evidence and
Di sm ssal of the |ndictnent

Proceedi ng before the federal district court, Charles and
Ahart filed notions to dismss theindictnment based on t he doctri nes of
abstention, coll ateral estoppel, and prosecutorial vindictiveness; to
suppress the wiretapped conversations and all evidence derived
t herefrom pursuant to federal and state wretap | awand t he Fourth
Amendnent to the United States Constitution; and to suppress all
physi cal evi dence, on the ground that the rel evant search warrants were
invalid. After athree-day evidentiary hearing hel d on Septenber 2, 4,
and 8, 1997, the district court granted def endants' notion to suppress
t he Charl es- Kel | ey phone conversati on on grounds that it was protected
by t he attorney-client privilege and subject toa mnimzation order,

but denied the notionto suppress withrespect to all other evidence
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derived fromthe w retapped conversations. See Charles, 1998 W

204696, at *22. As acorollarytothisruling, the court deniedthe
notion to dism ss. See id.

In reaching this determ nation, the district court
specifically foundthat Petrino' s interception of the Charl es-Kell ey
phone cal | was i nadvertent and uni ntentional, al beit negligent. See
id. at 4. The court al so found that overall the state | awenforcenent
of ficials nmanaged t he i npl ement ati on of the m ni m zati on order i n good
faith and in an objectively reasonable manner. See id.

DI SCUSSI ON

St andard of Revi ew

Inthis Grcuit, appellate reviewof a suppressionnotionis
bi furcated. "In review ng a denial of a suppression notion, the
district court's ultinmate | egal concl usion, includingthe determnation
t hat a gi ven set of facts constituted probabl e cause, i s a questi on of

| aw subj ect tode novoreview " E.g., United States v. Khounsavanh,

113 F. 3d 279, 282 (1st Cir. 1997). The trial court's findings of
facts, incontrast, nust be uphel d unl ess they are cl early erroneous.

See, e.qg., id.; United States v. Young, 105 F.3d 1, 5 (1st Cr. 1997).

"Aclear error existsonlyif, after considering all of the evidence,
we are left wthadefinite and firmconvictionthat a m stake has been

made. " United States v. McCarthy, 77 F. 3d 522, 529 (1st Cir. 1996).

Thi s deferencetothe district court's findings of facts "refl ects our
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awar eness that the trial judge, who hears the testinony, observes the
Wi t nesses' deneanor and eval uates the facts first hand, sitsinthe
best positionto determ ne what actual | y happened.” Young, 105 F. 3d at
5. Asacorollary, "wew |l upholdadistrict court's decisionto deny
a suppressi on noti on provi ded t hat any reasonabl e vi ew of the evi dence
supports the decision.” MCarthy, 77 F.3d at 529.

1. Mbtion to Suppress the Wretap Evidence

Appel I ants rai se two argunents i n support of their nmotionto
suppress the wiretapped conversations and the evidence arising
therefrom (1) the evidence gl eaned fromthe wiretap of the 21 Field
Street phone lineis not adm ssi bl e pursuant tothe Federal Wretap
Statute, 18 U.S.C. 88 2510 et seq., and (2) the state court's
suppressionrulingcollaterally estops the governnent fromusingthe
Wi retap evidence. Neither argunent prevails. Instead, we hol dthat
thedistrict court's limted suppression of the Charl es/ Kel | ey phone
call was an appropriate renmedy for the state police's violation of the
amended m nim zation order.

A 18 U S.C 8§ 2516(2)

| n support of their argunent for suppression appellants cite

18 U.S. C. 8 2516(2), which provides authority for receipt in federal
court of state authorized wiretaps. The statute provides, inrelevant

part:
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The princi pal prosecuting attorney of any Stat e,
or the principal prosecuting attorney of any
political subdivisionthereof, if such attorney
is authorized by a statute of that State t o make
applicationto a State court judge of conpetent
jurisdiction for an order authorizing or
approving the interception of wire, oral, or
el ectroni ¢ communi cati ons, may apply to such
j udge for, and such judge may grant inconformty
wi th section 2518 of this chapter and with the
applicabl e State statute an order authori zi ng, or
approving the interception of wire, oral, or
el ect roni c conmuni cations by i nvestigative or | aw
enf orcenent officers having responsibility for
t he i nvesti gati on of the of fense as to which the
application is mde .

18 U.S.C. § 2516(2). According to appellants, 8 2516(2) requires
federal courtstodefer tostatelawin circunstances where, as here,
t he federal prosecution attenpts to make use of wiretap evidence
obt ai ned t hrough use of a state court warrant. If state |l awapplies,
appel l ants reason, the district court was required to suppress the
evi dence ari sing out of the 21 Field Street wiretap because the state
court had done so in the prior state proceeding. Appel | ants
m sconstrue the statute.

The di strict court correctly rul edthat federal | awgoverns
the adm ssibility of evidence in federal prosecutions. See, e.q.,

United States v. Wlson, 36 F. 3d 205, 208 (1st Cir. 1994); United

States v. Mtro, 880 F. 2d 1480, 1485 n.7 (1st Gir. 1989). As aresult,

"[e] vidence obtainedin violation of neither the Constitution nor

federal lawis adm ssibleinfederal court proceedi ngswi t hout regard
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tostatelaw. " United States v. Sutherl and, 929 F. 2d 765, 769 ( 1st

Cir. 1991) (quotingUnited States v. Little, 753 F. 2d 1420, 1434 (9th

Cr. 1984)). Thisis true even when the evidence "is obtai ned pursuant
to astate searchwarrant or inthe course of astateinvestigation."”
Mtro, 880 F.2d at 1485 n.7. Considering a questioncloselyrelatedto
t he one we face today, the Suprene Court has squarely affirnmedthis
princi pl e:

In determ ning whether there has been an
unreasonabl e search and seizure by state
officers, a federal court nust mke an
i ndependent i nquiry, whet her or not there has
been such an inquiry by a state court, and
irrespective of howany such i nquiry may have
turned out. The test is one of federal |aw,
nei t her enl arged by what one state court may have
count enanced, nor di m ni shed by what anot her may
have col orably suppressed.

Elkins v. United States, 364 U. S. 206, 223-24 (1960).
Agai nst thi s background, we turnto three decisions that are

directly on point and forecl ose appell ants' argunent. InUnited States

v. MIller, 116 F. 3d 641, 662-64 (2d G r. 1997), the defendants relied
on a prior state court suppression order to argue that the district
court inproperly deniedtheir notionto suppress all evi dence gl eaned
froma state-court-authorized wiretap. The Second Grcuit rejectedthe
argument, stating:

[ T] he state court's suppression order did not

forecl ose consi derati on of the wiretap evi dence

by the grand jury, and it was not bi ndi ng onthe
district court. Thelatter court properly held
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an evi denti ary hearing on def endant s’ suppressi on
moti on and considered the notion on its nerits.

Id. at 663. TheMI |l er Court reasoned that "' state court rulingsina

crimnal trial are not binding on afederal court because "' state and
nati onal sovereignty are separate and di stinct fromone another.'" 1d.

(quoting United States v. Mller, 14 F. 3d 761, 763 (2d Cir. 1994)).

Anidentical result was reached inUnited States v. WIlians,

124 F. 3d 411, 426-28 (3d Cir. 1997). InWllianms, the Third Circuit
rejected the argunent that 8 2516(2) required the district court to
suppress state wiretap evi dence where conmuni cati ons i ntercepted
pursuant to a state statute were subsequently disclosedto federal
authoritiesinviolationof statelaw Seeid. at 426. Instead, the
court appliedfederal |awand held that it did not require suppression.
See id. at 427-28.

Finally, inUnited States v. Padi |l a-Pefia, 129 F. 3d 457, 464

(8th Cir. 1997), the defendants unsuccessfully argued that state
wi retap evidence was i nadm ssible in a federal trial because the
W retap m nimzation procedures appliedby thelocal police violated
state law. The court concl uded that the state officers had conplied
with 18 U. S. C. § 2518(5) and enphasi zed t hat "evi dence obtai ned in
violation of astatelawis admssibleinafederal crimnal trial if
t he evi dence was obt ai ned wi t hout vi ol ating the Constitution or federal

law. " |d.
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Mller, WIliams, and Padil | a- Pefia f orecl ose appel | ants’

argunment that 8 2516(2) requires afederal court to apply state lawin
determining the adm ssibility of state wiretap evidence. Wil e we need
| ook no further, we find addi ti onal support for our conclusionin

United States v. Sutherland, 929 F. 2d 765 (1st Cir. 1991), a deci sion

t hat does not directly address the reach of § 2516(2).

I n Sut herl and, state |l awenforcenent personnel utilized an

informant to procure incrimnatingtape recordings w thout awarrant.
See id. at 769. Under Massachusetts | aw, warrantl ess i ntercepti on of
oral and wire comruni cations i s prohibited absent consent of all the
parties, except intwo circunstances which did not apply to the case.
See Mass. CGen. Laws ch. 272, § 99. The Commonweal t h conceded t hat t he
t ape recordi ngs had been obtained in violation of state | aw and
consequently that testinony derived therefromcoul d not be used as
substanti ve evi dence i n a Massachusetts prosecuti on. The Commonweal t h,
however, novedinlimne for adeterm nationthat it woul d be al | owed
to use the tapes as i npeachnent evi dence. The questi on was presented
to the Supreme Judicial Court, which held that the recorded

conversations were not adm ssi bl e for any purpose. See Sut herl and, 929

F.2d at 769 (citingCommonwealth v. Fini, 531 N. E. 2d 570, 574 ( Mass.

1988)). As aresult of thisruling, the Commonweal th di sm ssed the

case.
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A federal indictnment followed. Prior to trial, the
def endant s noved t o suppress on the ground t hat the tape recordi ngs
wer e obt ai ned by state | awenforcenent personnel inviolation of the
Massachusetts wiretap law. The district court deni edthe notion and
this Court affirmed, stating "we hold that in federal crim nal
prosecutions, the adm ssibility of wiretap evidence is a question of
federal law." |d. at 771. Today, we reaffirm the hol ding of

Sut herl and and apply it with equal force to this case.

| n so doi ng, we once agai n | eave open t he possibility that
"inanextrene case of flagrant abuse of the lawby state officials,

wher e federal officials seekto capitalize onthat abuse, this court

m ght choose to exerciseits supervisory powers by excludingill-gotten
evidence." 1d. at 770. Here, however, the district court found that
"overall, the state |aw enforcement officials managed the

i mpl enentation of the m nim zation order in good faith and in an
obj ectively reasonabl e manner." Charles, 1998 W. 204696, at *4. This
determ nationis not clearly erroneous; tothe contrary, it is anply
supported by the record and t herefore we declinetooverturnit. See

Khounsavanh, 113 F.3d at 282.

Finally, inrejecting appellants' 8 2516(2) argunent, we
recogni ze that several courts have concl uded that 8§ 2516(2) may require
t he application of state |l awwhere the state wiretap statute contains

standards that are nore protective of privacy than the correspondi ng

-22-



provi sions of the Federal Wretap Statute. See, e.g., United States v.

McNul ty, 729 F. 2d 1243, 1264 (10th G r. 1983) (en banc); Unites States

v. Marion, 535 F. 2d 697, 702 (2d Cir. 1976). InMarion, for exanpl e,

the court stated:

[ W het her t he proceedi ngs be federal or state,

interpretation of astate wiretap statute can

never be controlling where it mght inpose

requirements | ess stringent than the controlling

standard of Title Ill. If a state should set

forth procedures nore exacting than those of the

federal statute, however, the validity of the

i nterceptions and t he orders of authori zati on by

whi ch t hey were made woul d have to conply with

that test as well.
Marion, 535 F. 2d at 702 (footnote omtted). This rule of | aw, however,
is not applicable to this case. As the district court stated,
"[b] ecause the state court's suppression order inthis case was not
based upon the application of nore stringent standards governing
aut hori zation procedures for wi retap orders under Massachusetts | aw,
this line of casesis inappositeto defendants’' claim which hinges on
t he appropriate renedy for violation of a mnimzation order."
Charles, 1998 W. 204696, at *10 (footnote omtted).

| n ot her words, appellants' reliance ontheMarionline of
cases i s m splaced. The Massachusetts w retap statute does not contain
a hi gher standard for assessing m nim zation violations. To the

contrary, the state statute does not contain any express m ni m zation

provi sions. |Instead, Massachusetts courts consult federal lawin
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ruling onviolations of mnimzationorders. See, e.qg., Conmonweal th

v. Vitello, 327 N. E. 2d 819, 842 n. 22 (Mass. 1975); Commonweal th v.
Wl | ace, 493 N. E. 2d 216, 221 n. 10 (Mass. App. Ct. 1986). This caseis
no exception: the state court expressly reliedonfederal caselawin
determi ning the appropriate renmedy for the violation of the

m nimzation order. See Commonwealth v. Charles, slipop. at 7 ("Since

t her e appears to be no Massachusetts case directly on point, this court
must be guided by federal law ").

As indicated, "in federal crimnal prosecutions, the
adm ssibility of wiretap evidence is a question of federal |aw"

Sut herl and, 929 F.2d at 771. It follows that 8 2516(2) does not

require a federal court to defer to a state court's application of
federal standards for a violation of a mnimzation order.

B. Col | ateral Estoppel

Appel | ants next all ege that the state court suppression
ruling shouldcollaterally estop the federal governnent fromusingthe
w retap evidence. This argunent was not presentedto the district
court. Instead, appellants took the position before the |l ower court
t hat col | ateral estoppel shoul d bar the entire prosecution. Appellants
apparently nowrecogni ze, as the district correctly observedinits
astute opinion, that even if collateral estoppel applied, it
nevert hel ess woul d not operate to require dismssal of theindictnent.

See Charl es, 1998 W 204696, at *6. Because appellants failedto
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present this argunent tothedistrict court, it is waived. See, e.qg.,

United States v. Sl ade, 980 F. 2d 27, 31 (1st Cir. 1992) ("[A] partyis

not at libertytoarticulate specific argunents for the first tinme on
appeal sinply because the general issue was before the district
court.").

Mor eover, even if appellants' coll ateral estoppel argunent
were properly before this Court, we see no nerit init. "Inthis
circuit it iswell establishedthat arulinginastate prosecution
will collaterally estop the federal governnent only if federal
authorities substantially controlledthe state actionor werevirtually

represented by the state court prosecutor."” Sutherland, 929 F. 2d at

771; see also United States v. Land at 5 Bell Rock Road, Freet own,

Mass., 896 F. 2d 605, 610 (1st Cir. 1990); United States v. Bonilla

Ronero, 836 F.2d 39, 43 (1st Cir. 1987). The record in this case
concl usi vel y shows t hat t he federal governnent was not a party to any
aspect of the state investigation or the state court proceedi ngs.
Appel | ant s concede as nmuch, but point out that the state prosecutor,
Assistant District Attorney Geline W WIIians, was appoi nt ed Speci al
Assistant United States Attorney in order to assi st inthe subsequent
federal prosecution. This argunent has been consi dered and rej ect ed by

at least two other circuits. See United States v. Perchitti, 955 F. 2d

674, 677 (11th Gr. 1992); United States v. Safari, 849 F. 2d 891, 893

(4th Cir. 1988). We join these circuits in holding that the
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appoi nt nent of a state prosecutor as a speci al federal prosecutor,
subsequent to the state court action, "does not retroactively nmake t he
f ederal governnent a party to an earlier state court proceedi ng."
Safari, 849 F. 2d at 893. Consequently, appellants' coll ateral estoppel
argument fails.

C. Limted Suppression

In the alternative, appellants argue that the district
court's renedy for the violation of the anended m ni m zati on order was
i nadequate. We reject this argunent.

The district court ruledthat theinterception of the July
29 Charl es/ Kel | ey phone call was in cl ear viol ation of the anended
m ni m zation order, entitling appellant Charl es to a suppressi on renedy

under 8 2518(1)(a)(iii). See Charles, 1998 W 204696, at *12. The

di strict court, however, declinedtoinvalidatethe entire w retap.
| nstead, the court rul ed that the appropriate renedy was thelimted
suppressi on of the Charl es/Kel |l ey call becausethe totality of the
ci rcunst ances denonstrates that the state police's mnimzationefforts
wer e reasonably managed. See id. at 13-14. The district court's
ruling is anmply supported by both the |aw and the record.

The Federal Wretap Statute requires the governnent to
conduct el ectronic surveillance "in such away as to mnim ze t he
i nterception of conmuni cations not ot herw se subject tointerception.”

18 U.S.C. § 2518(5). InScott v. United States, 436 U. S. 128, 137-39
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(1978), the Suprene Court adopted a standard of "objective
reasonabl eness"” for assessing mnimzation violations. Under Scott,
thecritical inquiryis whether the m ninm zation effort was nanaged
reasonably inlight of thetotality of the circunstances. See United

States v. Hoffman, 832 F. 2d 554, 557 (1st Cir. 1989); see al so Uni ted

States v. Uribe, 890 F. 2d 554, 557 (1st G r. 1989) ("The touchstone in

assessing mninization is the objective reasonabl eness of the
interceptor's conduct."). In nakingthis determnation, we are m ndf ul
t hat t he reasonabl eness of the nmonitor's conduct nust be viewed "inthe
context of the entire wiretap as opposed to a chat-by-chat anal ysis."
Hof f man, 832 F. 2d at 1308. Equally i nportant, "[t] he governnent is
held to a standard of honest effort; perfection is usually not
attainable, andis certainly not legally required." Uribe, 890 F. 2d at
557. Al though conpliance determ nati ons are necessarily fact-specific,
t hree factors are often cruci al i n neasuring the reasonabl eness of the
governnent's conduct: (1) the nature and conpl exity of the suspected
crimes, (2) the thoroughness of the governnent precautions to bring
about m nim zation, and (3) the degree of judicial supervisionover the

surveill ance practices. See United States v. London, 66 F. 3d 1227,

1236 (1st Gr. 1995); Uri be, 890 F. 2d at 557; United States v. Angi ul o,

847 F. 2d 956, 979 (1st Cir. 1988). Finally, we note that where an

i nvestigationinvol ves a drug ring of unknown proportion, asinthis
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case, "the needto allowlatitude to eavesdroppersis closetoits
zenith." Hoffman, 832 F.2d at 1308.

Qur opinion in Hoffman, which involved a m nimzation
violation far nore significant than the one in this case, is
instructive. InHoffnman, federal agents nonitoringawiretapina
narcotics investigationintercepted 22 calls between a suspect's wife
and her attorney. The defendants noved to suppress theentire wiretap
on the ground t hat the agents had fl agrantly di sregarded both f ederal
| aw, see 18 U. S. C. § 2518(5), andthe district court's mnim zation
order. The district court denied the notion, electing insteadto
suppress only the offending calls. This Court affirned onthe basis
that "[t]he mnimzationeffort, assayedinlight of thetotality of
t he ci rcunst ances, was managed reasonably." Hoffnman, 832 F. 2d at 1307-
08. In reaching this conclusion, the Hof fman Court rejected the
"suggestion that total suppression nust be orderedto forestall future
m sconduct, " but |l eft openthe possibility that "inaparticularly
horrendous case, total suppression may be . . . an 'appropriate’
remedy.” 1d. at 13009.

Here, therecordis replete with evidence supportingthe
district court's findings that the state police nanagedthe wiretapin
an objectively reasonabl e manner, took due precautions not to

overreach, and m ni m zed non-pertinent calls as soon as practi cabl e.
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Accordi ngly, we pause only briefly to highlight sone of the nore
salient facts.

As inHoffman, this was a |l engt hy and conpl ex i nvestigation
involving a significant nunber of drug traffickers engaged in
interstate narcotics activity. Duringthe seven days that the wiretap
was active, the state policeintercepted over 800 tel ephone calls, nost
of whichinvolved drug activity. They mnim zed 62 calls, including
four calls involving attorneys. The inadvertent interception of the
July 29 Charles/Kelly call was the only m nimzation error that
occurred; notably, the nonitors correctly mnimzed all other calls
i nvol ving attorneys. Inaddition, the state police term natedthe
wiretap after achieving their objective and did not rely on any
i nformati on gl eaned fromthe Charl es/ Kel l ey cal |l during any aspect of
the i nvestigation. Equally inportant, judicial supervisionover the
W retap was pervasive. First, thewretap application was supported by
a detailed, fifty-page affidavit of Trooper Thomas. Second, the
Superior Court careful ly reviewed t he application and i ssued an anended
m ni m zation order three days after issuingtheinitial order. Third,
the court order was limtedto asingletel ephone for a periodof 15
days.

As indicated, given this record we see no error in the
district court's determ nationthat "the el ectronic surveillance was

managed reasonably." Charles, 1998 W. 204696, at *15 (i nternal
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guotation marks and citationomtted). Accordingly, "there was no
tai nt upon the investigation as a whole sufficient to warrant the
sweepi ng rel i ef which [the appel | ants] urge[]." Hoffnan, 832 F. 2d at
1307. To the contrary, the district court correctly limted
suppression to the July 29 Charl es/Kelley phone call only. See id.

[11. Abst enti on

I n yet anot her iteration of their argunent that the state
court deci sion shoul d have precl uded t he governnent fromusi ng t he
wi ret ap evidence, appell ants i nvoke t he abstention doctrine. This
argunment m sses the mark, and we need not discuss it in depth.

There are several wel | -known doctrines of abstention. See

Bath Menmi | Hosp. v. Maine Health Care Fin. Comml n, 853 F. 2d 1007, 1012-

13 (1st Cir. 1988) (discussingthe various abstention doctrines); see

also 17A Charl es Alan Wi ght et al., Federal Practice and Procedure 8§

4241 (1998) (sane). Inthis case, however, appellants donot cite a
specific theory of abstention. Instead, appellants quote the foll ow ng
passage i n support of their contentionthat the district court should
have di sm ssed the indictnment: "Afederal court, by abstaining, may
avoi d having to decide a uniquely difficult question of state | aw of
great | ocal inpact and uni quely i nportant | ocal concern.” Bath, 853

F.2d at 1012 (citingLouisiana Power &Light Co. v. Thi bodaux, 360 U. S.

25 (1959)). As we have already i ndicated, the district court properly

rul ed that "federal | aw governs the adm ssibility of evidence in
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f ederal proceedi ngs, regardl ess of whet her that evi dence nmay have been

obtainedinviolationof statelaw. " Charles, 1998 W. 204696, at *6

(citing Sutherland, 929 F.2d at 769). Consequently, contrary to

appel l ants' assertion, thedistrict court sinply didnot "decide a

uniquely difficult question of state law." Bath, 853 F.2d at 1012.
Mor eover, it i s equally clear that none of the recogni zed

doctrines of abstention apply inthis case. First, Pull man abstenti on

is inapplicable because this case did not involve a federal

constitutional issuethat woul d be nooted or placedin adifferent

post ure upon construction of astatelaw. See Pullnman Comm n of Texas

v. Pullman Go., 312 U. S. 496, 501 (1941). Second, theBurford doctrine

does not apply, as thereis no conplex state regul atory schene. See

Burford v. Sundl Go., 319 U S. 315, 333-34 (1943). Finally, because

ongoi ng stat e court proceedi ngs are a necessary prerequi siteto both

Younger abstention and Gol orado R ver principles, these doctrines are

I'i kewi se i napplicable. See Col orado R ver Water Conservation Di st. v.

United States, 424 U. S. 800, 881 (1976); Younger v. Harris, 401 U. S.
37, 40 (1971). In short, appellants have failedtoraise acolorable
argunment in support of federal abstention.

| V. Franks Vi ol ati on

Appel l ants al | ege t hat t he evi dence sei zed at Al l en Street
must be suppressed because the state police intentionally omtted

materi al information fromthe warrant affidavit inorder to m sl ead t he
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magi strate judge. Appellants citeFranks v. Del aware, 438 U. S. 154,

171-72 (1978), in support of this argunent.

I n Eranks, the Suprene Court held that a defendant was
entitledto a hearing at which he coul d chal | enge the truthful ness of
statenments nade i n an af fidavit supporting a search warrant if the
def endant made a substantial showi ng that (1) a statenent in the
af fidavit was knowi ngly and i ntentional ly fal se, or nade wi t h reckl ess
di sregard for thetruth, and (2) the fal sehood was necessary to t he
finding of probable cause. See id. |In this Circuit, material
om ssions by an affiant are sufficient toconstitute the basis for a

Franks hearing. See United States v. Parcel s of Land, 903 F. 2d 36, 46

(1st Gir. 1990); United States v. Rutmmey, 867 F.2d 714, 720 (1st Grr.

1989). However, adistrict court's determnationthat therequisite
show ng has not been made wil| be overturned only if clearly erroneous.

See Parcel s of Land, 903 F. 2d at 46; Rumnmey, 867 F. 2d at 720; Uni t ed

States v. Southard, 700 F.2d 1, 10 (1st Cir. 1983).

Here, appell ants all ege that Trooper Thomas's failureto
include information pertaining to the violation of the anmended
m nimzation order was a material omssioninthe affidavit for the
Al len Street search warrant. W disagree. The district court
correctly ruledthat interception of the Charles/Kelly tel ephone call
didnot invalidate the entire wiretap and warrant ed only suppr essi on of

that one call. Further, Thomas di d not i nclude any i nformati on from
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the Charles/Kelley call in the affidavit. The magi strate judge,
therefore, didnot rely on any evi dence t hat was obt ai ned due to t he
state police's failure to comply with the m nim zation order.
Consequently, we conclude that the om ssion was i mmaterial tothe
validity of the search warrant. This conclusion is fatal to
appel l ants' argunent.

V. The District Court's Rulingthat the Narcotic Involvedinthis Case
Constitutes Crack Cocaine

Appel I ant s argue t hat t he cocai ne base i nvol ved i nthis case
i's not crack cocai ne for the purposes of the sentenci ng gui del i nes.
See U . S.S. G §2D1.1(c). Insupport of this argunment, appellantscite
the lowpurity of the cocai ne and conpl ai n t hat t he gover nment produced
no evi dence regardi ng the nelting point or water solubility of the
sei zed narcotic. IntheFirst Grcuit, whether contrabandis crackis
a question of fact which, once found, is reviewedonly for clear error.

See United States v. Robi nson, 144 F. 3d 104, 109 (1st Gr. 1998). W

see no error in this case.
First, appellants' all egations regardi ng water solubility and
nmel ti ng poi nt have been squarely rejected by this Crcuit. See United

States v. Ferreras, 192 F.3d 5, 11 (1st Cir. 1999); United States v.

Martinez, 144 F. 3d 189, 190 (1st G r. 1998); Robi nson, 144 F. 3d at 109.
In Martinez, for exanple, we stated:

[ O nce t he government | aid a proper foundation
"by i ntroduci ng a chem cal analysis . . . proving
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that, chem cally, the contraband was cocai ne
base,"” no further scientific evidence was needed.
| nstead, the governnent could bridge the
evi denti ary gap bet ween cocai ne base and crack
cocai ne by presenting | ay opi ni on evi dence (or an
opi ni on proffered by an expert who possessed
practical as opposed to academ c credenti al s)
from "a reliable wtness who possesses
speci alized know edge" (gained, say, by
experienceindealingwithcrack or famliarity
with its appearance and texture).

144 F. 3d at 190 (quoti ng Robi nson, 144 F. 3d at 108-09) (alterationin
original). Inthis case, the governnment produced conpetent scientific
evi dence fromtwo chem sts to prove that the 221 grans of contraband
sei zed at thetinme of appellants' arrest was cocai ne base. Once t he
government i ntroduced this testinony, no additional scientific evidence
was needed. Fromthat point forward, conpetent | ay testinony, such as
t hat of Trooper Thonas, remarki ng on the substance's distinctive
appearance and texture and identifying it as crack, conpletedthe

necessary linkinthe evidentiary chain. See Ferreras, 192 F. 3d at 11;

Martinez, 144 F.3d at 190; Robinson, 144 F.3d at 1009.

Appel | ants' drug purity argunent is al so contrary to wel |

established law. InChapman v. United States, 500 U. S. 453 (1991), the

Suprene Court hel d that unl ess ot herw se specified, thepurity of a
control | ed substance i s not afactor insentencing under 21 U. S.C. 8
841(b). Seeid. at 459-68. The Court expl ai ned: "Congress adopted a
"mar ket - ori ented’ approach to puni shing drug trafficking, under which

the total quantity of what is distributed, rather thanthe anount of
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pure drug i nvol ved, is usedto deternm ne the |l ength of the sentence.”
ld. at 461. The Court further explained:

Congress clearly intended the dilutant, cutting
agent, or carrier mediumto be includedinthe
wei ght of [cocaine] for sentencing purposes.
| nactive ingredients are conbined with pure
heroi n or cocaine, and the m xtureis then sold
to consuners as a heavily diluted formof the
drug. In sone cases, the concentration of the
drug in the mxture is very | ow.

By neasuring the quantity of the drugs according
to the "street weight" of the drugs in the
diluted forminwhichthey are sold, rather than
according to the net weight of the active
conponent, the statute [21 U.S.C. § 841] and the
Sent enci ng Gui del i nes i ncrease the penalty for
per sons who possess | arge quantities of drugs,
regardl ess of their purity. That is arational
sentenci ng schene.

ld. at 460, 465. As the Chapman Court indicated, the Sentencing

Gui del ines explicitly adopt this approach:

Unl ess otherwi se specified, the weight of a
controll ed substance set forth in the table
refers to the entire wei ght of any m xture or
subst ance cont ai ni ng a det ect abl e anount of t he
control |l ed substance. |If a m xture or substance
cont ai ns nore t han one control | ed subst ance, the
wei ght of the entire m xture or substance is
assigned tothe control | ed substance that results
in the greater offense |evel.

US S. G § 2D1.1(c) note A. Consequently, we conclude that the
di strict court properly based appel | ants' sentence on the total wei ght

of the narcotic without regardto the purity of the cocai ne base. See
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Chapman, 500 U.S. at 460-65; U S.S.G 8 2D1.1(c); see also United

States v. Cartwight, 6 F. EONCRUSIBDB (5th Cir. 1993).

For the reasons stated above, we AFFIRM appellants’

convi ctions and t he correspondi ng sentences i nposed by the di strict

court.
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